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DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket NA-3
V.

JOHN FRANCI S ROURKE

Respondent .
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CPI Nl ON AND ORDER

Respondent has appeal ed from an order issued by
Adm ni strative Law Judge WIlliamE Fower, Jr., on Septenber 29,
1994, dism ssing his appeal froma 1986 order of revocation under

the doctrine of res judicata because all of the issues raised in

this proceeding were previously disposed of in Adm nistrator v.

Rourke, NTSB Order No. EA-4186 (1994).' As discussed bel ow, we

deny respondent's appeal and affirmthe | aw judge's dism ssal and

term nation of this action.

1 A copy of the law judge's order of dismissal is attached.
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Thi s proceeding represents the second tinme respondent Rourke
has attenpted to bring before us his challenges to a 19862 order
of the Adm nistrator which revoked his airline transport pilot
certificate and his mechanic certificate pursuant to 14 C F. R
61.15(c) and 65.12(c), based on his conviction on October 26,
1984, for conspiracy to distribute marijuana. |In both Board
proceedi ngs, respondent has chal |l enged the revocati on order on
essentially the same grounds, arguing: 1) that respondent was
assured, in connection with his guilty plea in the drug case,
that no certificate action wuld be taken against his
certificate; 2) that he was never properly served with a notice
of proposed certificate action; and 3) that no explanation of
appeal rights was enclosed with the order of revocation he
ultimately received.

Respondent's first chall enge before the Board, raised sone
six years after the order of revocation was issued, was initiated
by respondent's witten request to the FAA that the revocation
order be rescinded. That request was refused, and respondent
appeal ed that refusal to the Board. Although the case was
originally docketed as a certificate denial action pursuant to
section 602 of the Federal Aviation Act [now recodified as 49

U S.C. 44703], we construed respondent's chall enge as an appeal

> The revocation order is dated July 18, 1986. It was sent
by certified mail to respondent's then address of record, but was
returned "addressee unknown." It was then remailed by regular

mai | on Septenber 4, 1986, to respondent at his place of

i ncarceration. That respondent received the order is evident
fromhis letter to the FAA dated Novenber 20, 1986, responding to
t he order.
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under section 609 [now recodified as 49 U S. C. 44709], and
di sm ssed the appeal as untinely. W rejected respondent's
argunents in that case -- substantially the sanme as those nade in
the instant proceeding® -- and found he had shown no good cause
for allow ng an appeal sone six years after his actual receipt of

the order of revocation. Admnistrator v. Rourke, NTSB Order No.

EA- 4186 (1994) ("Rourke 1").

Respondent's second chall enge to the 1986 order of
revocation -- the subject of this proceeding -- was initiated by
his notion to this Board, filed Novenber 15, 1993, seeking | eave
to file a del ayed appeal of the 1986 revocation order.* 1In that
nmotion, which was filed while his appeal fromthe |aw judge's
initial decision in Rourke |I was pendi ng before us, respondent
agai n argued that good cause existed for acceptance of an appeal
at that late date. After we issued our final decision in Rourke
|, the law judge denied respondent's notion in this proceedi ng on

the grounds that it was barred by the doctrine of res judicata.

W agree.
The issue of whether good cause exists for respondent's

untinmely appeal of the 1986 revocation order has already been

® The only additional argunment respondent makes in this
proceeding is that the order of revocation | acked a certificate
of service. Wile the lack of a certificate of service m ght
have been relevant in determ ning the i ssuance date of the order
and, consequently, when the 20-day tinme period for appealing
expired, it was no longer relevant six years after respondent's
admtted recei pt of the order.

* The notion was acconpani ed by a notice of appeal, and a
request for extension of tine to perfect the appeal.
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decided. Contrary to respondent's assertion that he has
presented information in this proceeding relating to good cause
t hat has not previously been considered by the Board, his
argunents are substantially the sane as those al ready rejected.
Respondent is not entitled to a reconsideration of the issues
al ready decided. Nor is he entitled to our consideration of new
or expanded argunents on the issues he addressed, or had an
opportunity to address, in Rourke |

Nonet hel ess, we note that we would not find respondent's
ti mel i ness argunents® persuasive, even if they were properly
before us in this proceeding. Hi s non-receipt of the notice of
proposed certificate action has no bearing on whet her we shoul d
accept his untinely appeal fromthe order of revocation, which he
admts he received. And, even assum ng respondent's all eged
failure to receive a detailed witten explanation of his appeal
rights along with the 1986 order of revocation m ght have
provi ded good cause for sonme delay in appealing, it does not
provi de good cause for his six-year delay in appealing. The
om ssion of appeal rights, if there was one, should have been
apparent to respondent -- and thus subject to reasonably pronpt
correction -- since the order indicates on its face that an
"appeal sheet" is enclosed. Moreover, respondent's general right

to appeal to the NTSB is also set forth in section 609 of the

> Respondent's other argunment, that the governnment
purportedly agreed not to pursue certificate action based on the
drug conviction, is a matter we could only consider in connection
with a tinely appeal.
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Federal Aviation Act [now recodified as 49 U. S.C. 44709], which
was cited in the order as the authority for the FAA' s action.

In sum respondent has shown no reason to overturn the | aw
judge's order dismssing and termnating this case.

ACCORDI NGY, IT I S ORDERED THAT:
1. Respondent's appeal is denied; and
2. The order dismssing respondent's appeal and termnating this
proceedi ng is affirned.

HALL, Chairman, FRANCI S, Vice Chai rman, and HAMMERSCHM DT, Menber
of the Board, concurred in the above opi nion and order.



